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{Abstract)

A Note on Judgment of Substantial

Similarity of Game Works

— Supreme Court Decision 2017Da212095 Decided
June 27, 2019 -

Kwon, Se Jin*

This paper focuses on analyzing the individual and
comprehensive components and specific criteria that the
Supreme Court considered in its recent Forest Case with
regard to games, in order to determine the creativity and
substantial similarity of game work.

The object of copyright protection is a creative expression
form that expresses in detail externally the thoughts or
feelings obtained by the human effort. The contents
themselves, such as ideas and theories, are not considered
to be subject to copyright in principle. Therefore, the
judicial similarity judgment of the work was a consistent
criterion applied by the court to distinguish between the

idea and the creative expression form in the original work

* Adjunct Professor at Sogang University for Whole Persons Education.
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and to prepare with only the portion corresponding to the
creative expression form. In the case of copyright infringement
cases related to the games, the court classifies the game
rules, game style, or story development into elements
corresponding to ideas that are not protected by copyright,
and even though they are similar, they do not mimic
creative expression forms. The ruling has not been found to
be substantially similar. However, these court rulings have
been accused of facilitating copyright infringement of games.

However, the Supreme Court recognizes game work as an
independent work in the “Forest case’, and the ‘individual
creativity of the development method and rules, which are
the components of the game, is not important. If the elements
belonging to the idea are combined to have creativity that
is distinguished from the existing one ‘as a whole, it is
considered a work. In the case of the same or similar
imitation of the creative expression form according to the
arrangement and the organic combination of individual
components selected according to the creator’s intention of
producing, it is necessary to present a practical similarity
criterion that can be regarded as substantially similar. It is

expected to strengthen the protection of copyright of game.

Key Words: game works, copyright of game, idea/expression
dichotomy, game rules, characters, creativity, organic

combination, overall contrast, substantial similarity



