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1) S. J. Harowitz, “Designing the Public Domain”, Harvard Law Review, vol.122 no.5,
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i)

HEY T /lo] ) A XA Al 2Flo| A F83 BE o0& ol
ATk Fdsk= skakEo] Wr2) FR Ff(information commons,
open access and open source) 53 Z& HEYTWQIY] WFL
e Vel 8% AEs ke Aot B3 HEY R
ojgh= &oi7} A A AlAleks Bl U2 gofoln, A4A
2H AA 2] Frolghs YrE B Jtks WEelA F g0l ALE
S FAA o F vigti = % Qlth.3) AU Z(commons) 2= &0
= BAY F glon, ArHed FAES F HEYEr/lolghs 8o
= fﬂ%«] FAe G7eA X Zlolghs fEolth

3, FRAE AER Al W sl HEYTn/le] A

o thgk lﬂluﬂ} WIPO Z#oz MAHNeH, 7|4 e 2+
2 Tkl ofdo] ARIEATHAY HEYEHQI Md2 AR A
28] o3 glojron, HEYrudlo] T XINI=The &
=] o] DU A, AR Al2EH BEsiA B E
el AMde AR, A Foof A AdE 5) EA,
A2 A B 717 Al AR, A2 3o 2A (AR
ot x| F& T IHdA AL A ALY BET

f

r°1'

2009, p.1491.: “This combination of metaphor and formal definition constructs the
public domain as an “institutional space, where human agents can act free of the
particular constraints [such as property rights] required for markets, and where they
have some degree of confidence that the resources they need for their plans will be
available to them.”

2) UNCTAD, The Convention on Biodiversity and the Nagoya Protocol: Intellectual
Property Implications, UN, 2014, p.103.

3) S. J. Harowitz, supra note 3, pp.1491.

4) Catherine Saez, WIPO Seminar On TK, Genetic Resources: Variations In Public
Domain, Disclosure, Intellectual Property Watch, 9 April 2015.
<http://www.ip-watch.org/2015/04/09/wipo-seminar-on-tk-genetic-resources-variations-
in-public-domain-disclosure/> (2019.11.20. 734%)
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ols} o] HBYEESIe] G S ThFR FAOZ HHHT g0
w5 A gl el met 1 MelE WaAY Falels maw Ue
U3l gk eln, WIPOsIA ] A4A1dolehs t=2)e] o)A
NEFE A4 the 423} 71200 224717] 94 g
Q) 5] Bane sk ek, o), AEAN(TK)
o B =M AETE HEYEHS F3A st o
1, ERCIEHAR) S ol WA s4stela ke

o oAl FHBLERAY S ALY A2E ez
ohleh, ERe WEE AgsIA ok

RECPYYE VAT BT PR FAALE A A
AR Aofsta gow, ABAUY 9l Ao Mg ¢
T E ok SgAE FAANS 018'e fAAUY FA%,

5 A7, B =52 2719] HEYERle] Nde AR 1ol EBA, 3 WAl
359 YYo= guE ARGEUAT, Bol7t AA AL HE FHoA AHH
o=2X 1 ouyt Azdd} gEEo] ARREI oo dwstar itk 8,
“HEEHQIY ofslE 7 A 1, AR A, AM9E, 2007, 1679,

6) UNCTAD, supra note 4, p.103.

7) CBD Art2 “Biological resources” includes genetic resources, organisms or parts
thereof, populations, or any other biotic component of ecosystems with actual or
potential use or value for humanity.... “Genetic resources” means genetic material of
actual or potential value.; A ETIYA B H o] &of A3 HE [HE Al15833%,
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A TR R i AFALE 46@3}% Aoleka Rejakn
SITES) olo] mham, SRS P42 3 A
7 o §3} B 1 fagneks Y Au SHe 171
g %1 98e % 5 9tk

QukE 02 A F7he] AR RBAolt AU thFF A
Aol s golak QIek9) et 4R A4 Ade A2e

AL AL 42 L CINFHABS) Wil FUAUE 251

o] Aol thal AFeke ASE AT Ao AFHA e A%
Y R
s, adel thdol B2H B A, 4%, 523 2e Aoy o
golr}. 7+ F7le] W w2, oldd ASe #k /)9, EE A
254 (communal property) ] AFo] g 74

Qo] A9 1 thgo] Hn B P A3 e TABS T

3]
oA ofelgol WG B4 AEAIA M I G A §
AR ABA ZHol, 239 tho] 1 FRE T 9]

BRI B2 o AF W] oYL T FIAL 26

£ &3] 37] 93k ABSe| ¥HA EL /iele o B8 71E9|
E%%% A ot el Aozt ofujsty] wEol v%ﬂx}«_—
AE3AY, AsAY, 233 Aol dAE o)L 71 A

2

2018. 10. 16., °“:'7H7<4] Az A4s “«GRAL o XJ(L@)/] 7154 &9
£ 23ete A= HAE EE I Y] §34 7190 FHEL Z
A == A 7}7‘4—‘% Ad E4& 3tk ARz A3s “*@gx} Arolg A
T 98t 7}i17} A AAA e A S5 e A, AEA,
AEA Y & AT Ee A=Y FHLLE et

8) Lkarof «VM Az olARE Th “FAAH o]872, FoF A2zl Aeojd AH
F7EY] Aee T3 A £ eto, ALY A Telayrs Askst
A AR B ATNEE sk AS rgith

9) Kent Nnadozie, Legal Status of Genetic Resources in National Law(UNEP/CBD/WG-
ABS/5/5), 2007, pp.4-5.
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10) Thid., p.5.
11) Tbid.
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FAA9

B3
A2 B %}_; g 4 914.

19709t B2k 5 2 opelntE FA0E F AETE /1%
RE Folshl HEE selgere] e aFHEom, 19804
27 o8 FEsrh. Te 1980tk SolxAl Hae)
YA RARAS BARG 5| BUTE 7147AAYe] B %
1 A=) 7en s Aae] $AAS FUA 43 wAHIT )%
ol F 2 713 A2A 2 R A A7 WTO/TRIPS &4ol 2|3l
FEH12

Hl= 52 1986100 AlFslA] 19943 WTO/TRIPS7F A 2]
£ B R FEZ ASTipgEcrel 1987HRE AHA
19929 AAAUT & A A7)0 1lFe GATTE Frj2 7
oo AXANAE DA F, ANEZE CBDE Fri A
AR BAREE AR} A A7) e A FTk B

P

=

AAe) R o] Ff e BAE AT E A A7)
ol A48 shed glolME WIPOY B4slm Qs =
Agero] FRAEA HAT 1 olBE WIPOZF F8sks
ZOKSPLT) oM E fAAUCY AEAAS 2AR @

o [

12) 5314, 5938 A ZALHA(TRIPs) 87, 19934,
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AE ZA 7IABIES o8} stk F7go] A|7]EAL Yt

t, WTO/TRIPS ¥4 ol A= ool et =2)7} Ze)=| 1 glct.
29%(E519] 38x) & /st Esis|oAl &S &4,

A2, A RS FA, A HES oldE - 5

AABES 2= Zolth.

FRALL o] FHE FHHE WAL (oA B 5 3
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(B) REAHE 0|el3R SHl W

D) SR HI FARKISOL 01008 SOz, BHOENZ) =)
QN T2, M =) A

HRED]: SSEUNEHEN, A0l BAl ) =) S5 5IS =) deix 28
=) 0jok3R

A AR dAle AR JIAR A o] &l thet AbE ek
31, o] Ffroll tigk AlokS P Welolt. o] Ao RE, AEThe
Agekilld st e A< (Prior Informed Consent:
PIC) 9} FAOONA 73lal gl E-ol A2k Material Transfer
Agreement:MTA) S £ 4 th.

7 A AE FAAEE E8ste O ATARE 5= e
AelA A B ARE EUAM A Z1Ashk= Flelt). fA
AAe] Qirel I YA o) 82 B AT AREE 8 3P|
ol o]2HE o] vl A vl o] Aot} dAA S

S
2 o1E 34 T 5 A PR ANAND A5 FAelA FAAL
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AT UL Bole 2ol /M BEAL Poleka o AAA 5
o

olefa fAHAU ol Al tlsl FAIHel ol7t Fis
olFolA 1 glom, okgjel A ol F&sZ Fet.

2 i

-r

2 MSCIOFM 2l Al2F Tl F|E0

=

(1) MESCIFAIBOKCBD: Convention on Biological Diversity)

AT P dgere Aertdidel 8413 7H 43 A de
o] FaXo] woldo| we}, 1987d FABHAE FaPolAs7t
HAgS AAsar, 1992 AZE on, 1993 12¢d 59
o] AT T2 1994l 7l

& gk Aleude BE vl AL AR B A
=] 8oz TE doAl= ool thet W3 e H3
OS2 a1 Stk 1d) & F J4S FARAS AT IAREEY FF

|7 A= Zlo] ok} kel tigk A2, ofdul, BRI
WA 54, AeAA S AkEe 29siaL 9l

& @2 At riEde JdAEen 14 gE u
2o FAAdol st wvke 4% dold st A F2
(PIC) & =5 sl3lth.15) =3 A9 /st 42 o] gollA]
sk ol5< FAAR AT =7k Ak o8 =7} st
Al El(ABS)3I=E 3fal Qitho6).

2

13) CBD Art.1
14) CBD Art3 % Art.15
15) CBD Art.15.5
16) CBD Art.15.7
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@, AEtidddere) FAE0
s glom wlo] ulEg A
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I Stk HIRE A7)E I Qo

| FAH Tt s
grozn A el e
)

BEGPFPIA B2 e THL FP) P 0] FHE
| o) 9 A ES AN BN £ Sloleidle
1

20023 EE YT 18) B Jlo|=glole Fio
AT g1 BAR, fAUe] Bl AdE WAAZ Y
o7 Hrhy 9tk 19 B slo|=glele gyt 7o Ak
T 9T $AAY AT D o] Ze= 93 3 Ao =7}

national focal point for access and benefit-sharing

it

243
o $AALL ol g she A= $AAU H2ek] Ao 1)
2 Aol LTI FO)E Wolok Bt HAAY oA AW 5
oo g4 F79} 2L HlolEE fAaloF @) ARThFIHoH
A0 ARG 2UT A FAALe) 2T ARES

Shisy

17) 987, “DDA AAAEoF F53, "A4A421,, 20047, 23,

18) Bonn Guidelines on Access to Genetic Resources and Fair and Equitable Sharing of
the Benefits Arising Out of Their Utilization: & 7Fe]=212 2002\ 42 Al63]
CBD BAb= Z]2of| A A=At

19) &4, “FAH Hd AFA 2] BRaof tig 5AH 9 1 d =20l f
3 17, rx A4, 2004.11, 147
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F

AA 7 AR oH, F= F JFAE wgste, 2017 A
o] Aol 8 B o]9] Tl w3k WES AASH Frt

AL et A2 olg-froll tidt == Al WA dA=
Ahal k= 7P k20 A, 1992 Aerked @Rt 2010
o] vparof oMol ofjt =AlA Ale] WA AA @A, =A, W
Aol izt i e] SAE AAH, IRl o] WIA7I= GAol <}
Ath= Zdtolt,

(2) QARSI TO| ARFsY AIBRERIY 2AZO}

fraldF@FEd 71 HFAO: Food and Agriculture Organization
Of the United Nations)= 1983 =#] 2E/FAA A3
(International Undertaking on Plant Genetic Resources:
[UPGR) & A&s}3ic}.2l) 5 ok Ahxo A= At F So] 23
3} gisiel 4ERAAAL U7} glo) AREA H2Y 5 USE F

Astal =, l% Yo TJr 2| &4 0] A E-G AR Q] Ao

Ty ol AerdAded ek A-rAolghe e 1992
d Zﬂﬁﬂ *@EE} P flA kel tigh Fdo] C’JZéHL T

‘BiE‘r Olﬂﬂ Eﬂﬂ— 2001Lﬂ xﬂﬁfﬂ] él%‘*i%*él%%xdx}% A =oF

(International Treaty on Plant Genetic Resources for Food

20) Evanson Chege Kamau, Gerd Winter, Peter-Tobias Stoll, Research and Development
on Genetic Resources: Public Domain Approaches in Implementing the Nagoya
Protocol, Routledge, 2017. p.1.

21) &84, AAA, 169

22) Carlos M. Corea, Access to Plant Genetic Resources and Intellectual Property Rights,
IP in Biodiverstiy and Agriculture, Sweet&Maxwell, 1991, p.104.
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and Agriculture: ITPGR)ol BFgHth 5 #oke] 8 W82 2
FE AT A g F4 AR A10=F), o]F-fiE A%
oAt Al2~8l (Multilateral System of the sharing of benefits)
75, AR S T EZoldA AA(A12%) 55 B2
Atk FAOONAM ] AEFAAAe) thet Bl A=A e A
2 AT MG o ZRE AR 280 Fojshs GARIA 13
B 013 Az UlelA Aol FEEE /g oE HsEA
t}.23)

FAOA FAARYEAE T2 A&/ 93] (Commission
on Genetic Resources for Food and Agriculture: CGRFA)7}

Bk gl

3. RIAIRHAIY i 2Rt

(1) WTO

B4 ek uke} 2o] 2003 EFEE WTO/TRIPS AA= vl
o] Fste] AAALHEE A3lshet] 71dgdna & & ok WTO
= 2001 11€ F898 A4A Z53] 94 AEL TAF-HEZA
A2l Esp7olAdtH(Doha Development Agenda)E ZHA|7]7]
2 At on, 2005704 BE ool sl d& AL
2 FTESIEE ot th2d) T FAL oEEy AT 3
A ZA, TRIPs 4% AEthdd@etate] A o] 23 o] 9
om, ol WTO oA /==l F4o] xS waliErt

rl

>

23) Ibid., p.105.
24) A%, “DDA FAT A", TR 22421, 2002.5., 3E.
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n= 5 =S AEGAdE S TRIPs A o] AHoldh H2 3
HRE AL QoA FE55E 7Fsgol floH, FAIAR] FA
SR WS MEE FaUt slva AstaL glth26) S5 v
785 TRIPS @47 A Zelell e A=Als Ssithdol
o 71e3 A4S S8tk 2L JHAZE UeERde Q1913
OF T 4 don, A A AR o= dAVt
oL FAsta lok2?) ey, fRAS AALEe] A8
THIA " ol A7 ARG, ZASks 2] AuEste] B¢
AEA AAZHE BES FE8t] dshe AV B, 1Y
8740l F2o A= Aol oz, BEA AAL] Ao 7IUsk=
H7E 7] wigolth. & A AAIQl 43 22RE SEHE
ofeltjoiz} LA BAIE P AL, wEhA FRAAI A2 4td

o UA% WAE 91 0T T 5 am.

Z

&
=
a-

—_

i)
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1

9]
o

l‘3

Mo =& L Y U

the B=E FHaka QoA B FA dield vEHoke A3
A4 Bola e,
AsTe Be veel 24 s Y FARY o) Bt

25) Z4AIA, 9.

26) WZIA, “wekes I TRIPs 849 FAP, T2 241421, 20019, 1394,

27) €97 - 53], DDA TRIPs ¥-oF2] 32 T =2]9} dh=r9] tl-g, th9)F
A AT, 2002, 449,
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djm
e
)
o

FA3k= A=A (biopirey) & FA8R= 78] TRIPS
of ZgE ook gtta skl k. Bepbd, S, FHE T =
43 2002 6] TRIPS olAksle] AZH A28 o] 4] E]
A Fojo] 2oz HEA S (biological materials) Fx A5
213 #Ed S5 e 22 ARE 3Nt E @l vt
ok ATt 1) o] AHSE AEAE e HAEAAY
A =7 g X9 N i) I 571 A Qs |HoERE
< AR 19 FA: i) #E =Tkl Ao wet $AEkaL B et
o]}F-f7} o] FoAHTh= FA.

oJA® WTO/TRIPSellAe] friztde] B =ol= M=t
NE=9] Aafat= 3l &l H3xE 200595 AU Ao do] &

A= AEe] YA &L ot

o

(2) WIPO

WIPOOA 9] a8 ATA A3 #Ag 94324 1GC
(Intergovernmental Committee on IP and Genetic Resources,
TK and Folklore)7} It} IGCE WIPO 20001 99 &304 A
He laton, 2001d 49 A HA 37t HHE 0]$29) 3
oh A%3A AAFe] 20199 69 A40% sest A 1} )
oh30) Zeg fRA AlF=d fRA ol &= At A
gejol] ol2] ekl .

T FEg WIPOS =8 #AbE A, f3kd 289

28) Council for TRIPs, The relationship between the TRIPs agreement and the Convention
on Biological Diversity and the protection of traditional knowledge(IP/C/W/356), 2002.

29) WIPO Rules of Procedure(WIPO/GRTKF/IC/1/2), 2001, p.1.

30) <https://www.wipo.int/meetings/en/topic.jsp?group_id=110> (2019.11.20. Z4¥).
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2 olej AckelAe] AAANNZ AT EA, EHZAM
SAAY 8 AEAATAE Y TE gAow gpEF [GCHA
249 2A5= CBDY WIPOA FA3tar = PCTY SPLT 3
© 7)¢] Lo} FUARE AHT ek

1) O|2U=2ul Alodmt HATH XIAKHAEE FH

-1 o

CBD¢} FAOS] ITPGR @efollX= FaAMd HT 2 o]e3-foll
03 A4 225 AN Yk o) Zetel] 7}Aet Het
22 % zote] Ao Bt A2 YelA $HAY A L o))
wjol] SRS ARekd Ads) 91 k. o] FAIA He) gt
olo) 2o} Belgh Ak A =, oj7jo)= 2o
6’1—9 7-]0]1:]-

olelgt Aleke] g 7her] A BRAAE vlS- F28 914
2 AHET Qon), FAALE o83 A Ak 247, 4
Nele, S5 fA70) tha A So| B AFoletn a3

WIPOS] IGCE A17 3)o] w5 7ok 7o =akle] 4L 5
2 PRFo) SR AT ASA R PL 7)o g} &

x} 4 Az g °]°‘*ﬁr Aeke] A A AR B ol Thal B

S oh1 HRF 535 Sk Ao B HlolEmo]2F T
= s}t ok 7}015%0 AR AYS AL o]
2004 390] ANHD 1GC 263 B2lol A= olsh Belgt ol =g}

¢l %9HDraft “Guide Contractual Practices” for intellectual

©
bt
f

)

Exd
Ch!

]
PA

property aspects of access and benefit sharing arrangements

relating to genetic resources)©] ZHd-Hj =)

31) WIPO Genetic Resources: Draft Intellectual Property Guidelines of Access and
benefit-sharing contracts(WIPO/GRTKEF/IC/6/5), 2004, p.2.
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2) S5t

OH

B 27

CBD$} FAO= Ak 9] o]} 3-#¢} wdste] WIPOSA A4
A #Eg AR s A7l 7715 248 CBDe=
200213 4¥ 7HHE COP(conferece of the parties) 6x}3]2]o]
A WIPOZ} izt s) M52 sty E51&ddl JoAA &
I 94 ¢ g8t ATE =2 9s9oH, IGCE 20023 6L
NEE 32k BefoA o]F st

2002\ 12€ol WHA 42 3]l o]o] thgh HZ2H 1A32)7}
A== oH, & HiAs BaxolA 2003 7€ A|53} 3] 2jA]
Z9133) 0] AEHAUL o] xS WIPOF3| A Ae=]of 2004
2€0l| 715% CBDY COP 7x} 3lejo A== glom, o] 3]fof|A
CBDE 7} A8 WIPO® 84319tk 1 W82 Ak A
I} AAA 2949 FERA 7o) A 2 O 2 AL
g Zeksitt s FEed vtk B 4 3884 A=
AEARI A2 SUEAE S0l gk A A 245 WIPO
7} #Ashe FA A FELAY] AGo] o AARL WA =
2, A2k Zx9] ZA|21Z(International certificate of origin/
source/legal provenance)¥} HHAE A2 A4 FA].

o]¥3t CBD2] M= &7 thafA, WIPO+= 20043 7o) 7)
HE F3|oA olF T8IV 2 AASAT34). o] HH Aol o
& =95 IGCAA A3 Lo}, A-bA =3 Ado]&=e] ¢

o
of

f
H
d
p

32) WIPO Initial report on the technical study on disclosure requirements related to
genetic resources and traditional knowledge(WIPO/GRTKF/IC/4/11), 2002, p.2.

33) WIPO Draft technical study on disclosure requirements related to genetic resources
and traditional knowlegde(WIPO/GRTKF/IC/5/10), 2003.

34) WIPO Patent Disclosure Requirements Relating to Genetic Resources and Traditional
Knowledge: Update (WIPO/GRTKF/IC/7/10), 2004, p.5.
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F

ON
N0

7} AA golol] o]22] Xakal 9Ith.35) ofA A& GAbs oA
S RE SHIVNAF-E olPet=F sh= A2 AL Zof
A2} A F=8T ofgl F32H o] 8= = ol
ARZF UERaL lt}.36)

e, ALY ANAEA S tigE =97F PCTZF 4
SPLTZ%Fe] #d 7|#ellA % I8 ar ok, PCTZ2Fe] 75 PCT
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whel rEStAT A5 Al2E, 2017, 547,

36) Fel], “HrdAd 9 #d HAeA o] A A 53819 A £ 2
F8 Aol AR A7, TAAA AT, A3 Al4E, 2018, 56T

37) SPLTOA 9] =& Qe FHAds Aol et HEH=m|9lo] F48
I A= 871 #7157 = St Morten Wallge Tvedt, “How Will a Substantive
Patent Law Treaty Affect the Public Domain for Genetic Resources and Biological
Material?”, The Journal of World Intellectual Property, vol.8. no.3, 2005, p.340.
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A, T AH @GN, A&, AERE, ol U 1 FRE
A /‘g‘ﬁzﬂ"ﬂ &k A2 Bo o] Ss AT

38) Mary E. Footer, “A tale of two commons: plant genetic resources and agricultural
trade reform”, Han Somsen(ed.), The Regulatory Challenge of Biotechnology : Human
Genetics, Food and Patents, Edward Elgar, 2007, p.193.

39) Ibid., p.174.

40) Ibid.

41) Ibid., p.178.
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42) R. Andersen, “FAO and the Management of Plant Genetic Resources”, Olav Schram
Stokke-Oystein B. Thommessen(eds.), Yearbook of International Cooperation on
Environment and Development 2003/04, Routledge, 2003, p.44.

43) Robel Ephrem, “Comments on FAO’s Achievements toward a Public Domain in Plant
Genetic Resources for Food and Agriculture”, Mizan Law Review, vol.7. no.2, 2013,
p.372.

44) K. Aoki‘K. Luval, “Reclaiming ‘Common Heritage’ Treatment in the International
Plant Genetic Resources Regime Complex”, Michigan State Law Review, vol.2007,
2007, p4l.
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AEGYIS BESE JAEEE AFsta A e

o 7M1E FABSeE =2 YBOT ABHAAUL Tk F

45) Robel Ephrem, supra note 45, p.372.

46) Ibid. Thx Zt& ¢ CBD Art.15, 1992.
47) Tbid.

48) K. Aoki‘K. Luval, supra note 46, p.37.
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DE EDUCACION SUPERIOR, CIENCIA Y TECNOLOGIA E INNOVACION, 2016,
p.10.
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50) Mary E. Footer, supra note 40, p.175.

51) Ibid., p.193.
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53) K. Aoki-K. Luval, supra note 46, p.36.
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54) wicht Alek@AZE 9] &30, AAIA, 479

55) Louise Bemier, Justice in Genetics: Intellectual Property and Human Rights from a
Cosmopolitan Liberal Perspective, Edward Elgar Publishing, 2010.; Marcelin Tonye
Mahop, Intellectual Property, Community Rights and Human Rights: The Biological
and Genetic Resources of Developing Countries, Routledge, 2010.

56) Colin T. Reid, The Privatisation of Biodiversity? New Approaches to Conservation
Law, Edward Elgar Publishing, 2016, p.viii.

57) Ibid., p.246.
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59) Walter Simon de Boef:Abishkar Subedi-Nivaldo Peroni-Marja Thijssen-Elizabeth
O’Keeffe, Community Biodiversity Management: Promoting resilience and the
conservation of plant genetic resources, Routledge, 2013, p.7.

60) Ibid., p.8.
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44, A6, 2016, 1353,

63) 73 <, AR A B ole HHAE A7, THAEARIE, 2016, 127

64) Larok oA “Art.8 (Special Consideration) In the development and implementation
of its access and benefit-sharing legislation or regulatory requirements, each Party

Thal ghc}66) 7 Rl 22X e Rty RAE

32

shall: (a) Create conditions to promote and encourage research which contributes to the
conservation and sustainable use of biological diversity, particularly in developing
countries, including through simplified measures on access for non-commercial
research purposes, taking into account the need to address a change of intent for such
research; (b) Pay due regard to cases of present or imminent emergencies that threaten
or damage human, animal or plant health, as determined nationally or internationally.
Parties may take into consideration the need for expeditious access to genetic resources
and expeditious fair and equitable sharing of benefits arising out of the use of such
genetic resources, including access to affordable treatments by those in need, especially
in developing countries; (c) Consider the importance of genetic resources for food and
agriculture and their special role for food security. The Parties shall encourage users
and providers to direct benefits arising from the utilization of genetic resources
towards the conservation of biological diversity and the sustainable use of its
components.”

65) 78 2, AAA, 127,

66) Evanson Chege Kamau-Gerd Winter-Peter-Tobias Stoll, Research and Development
on Genetic Resources: Public Domain Approaches in Implementing the Nagoya
Protocol, Routledge, 2017, p.20.
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67) Ibid., p.xvii.

68) A5, “Hiol e 571 Y3, varoke)g A 28 wit) g w7, mj L7 A, 2018.
11.8.

69) M. Strathern. “Intellectual Property and Rights: Anthropological Critique”, C. Tilley et
al. (eds.), Handbook of Material Culture, Sage, 2006, p.453.
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74) M. Strathern, supra note 71, p.453.

75) Peter Drahos-John Braithwaite, Information Feudalism: Who owns the Knowledge
Economy?, Earthscan, 2002, p.168.: “Much of what happens in the agriculture and
health sectors of developed and developing countries will end up depending on the
bidding or charity of biogopolists as they make strategic commercial decisions on how
to use their intellectual property rights.”

76) Robel Ephrem, supra note 45, p.369.: “What is basically challenged under arguments
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{Abstract)

A Feasibility Study on the Acts related with
Genetic Resources from a Public Domain perspective

Yoon, Kwon—Soon’

This paper put forward a new perspective on ABS(Access
and Benefit Sharing) by critically reviewing the legal
design of genetic sources in the context of public domain.
Among the laws related to genetic resources, this study
examined two categories: those related to biodiversity and
those related to intellectual property rights.

Genetic resources are a concept that is distinct from
biological resources, and can be said to be an informational
aspect of biological resources. In this respect, genetic resources
have the typical nature of public goods that have no
exclusivity and no contestability. Therefore, it is reasonable
to place the genetic resource in a public domain, a domain
accessible to anyone and free of charge.

However, since the 1980s, the public domain of genetic

resources has been rapidly shrinking by international legal
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design. This has been done in the areas of intellectual
property rights and biodiversity protection. Compared to
the privatization process by the enclosure movement in the
UK for land, there is a view that a second enclosure
phenomenon for intangibles has occurred due to intellectual
property rights. I think the enclosure phenomenon for
intangibles was primarily caused by the IPR sector and
then by ABS systems in the biodiversity sector. Public
domain needs to take a cautious approach to the reduction,
given that it is the basic soil for creating new ideas or
preserving biodiversity.

Criticism that the ABS system of genetic resources is on
the negative side of reducing public domain is fair to coincide
with criticism of the monopoly of patent system. Otherwise,
this criticism could be misused as a justification for
strengthening the interests of developed countries rather

than developing ones.

Key Words: genetic resources, public domain, intellectual property,
biodiversity, patent, ABS



