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1. ZHRE

AAF-LG71F(WTO) o Fo3a8 A2 A2+ B3 FA(o]s)
"TRIPs")8) A27%= E3 )i (patentable subject matter)ol] &+

9 A AEol sl FA AN E WTO 39
o] §ldl=dl, ol ATt e FEY ASE A A, A
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E A 97 AL, Y A s FoEA| = Aol
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8) Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15, 1994,
Marrakesh Agreement Establishing the World Trade Organization, Annex 1C, Legal
Instruments-Results of the Uruguay Round vol. 31, 33 LLM. 81(1994).

9) Article 27 Patentable Subject Matter
3. Members may also exclude from patentability:

(a) diagnostic, therapeutic and surgical methods for the treatment of humans or animals;

10) 533, reimal ARAquo] B3 ¥y 22 SPA,, S5, 2007, 165167

11) $2lyeh= 198413 549 10¥ PCT 2o 7IUAME 7185l 1984 8¢ 10Y
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“PCT”, WIPO, <https://www.wipo.int/pct/en>, 7AA: 2022. 4. 1.
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25) A2 “Eol§F A RIS THLAR S oJepgEuye] SHrhy
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26) See discussion infra Part III.3. and accompanying notes.
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composition of matter, or any new and useful improvement thereof, may obtain a
patent therefor, subject to the conditions and requirements of this title.



°]°ﬂ ule} mlollA] o EHPE WL Ejuet B A, XEA
AR o]l g7 s A= A9 Al (novelty, 35 U.S.C.
§102), H)2F4 4 (Non-Obviousness, 35 U.S.C. §103) & -84
(useful invention, 35 U.S.C. §101) 24L& =314 E3)2 HaHch
Tz v)apol| A= B34 (USPTO) o] 18839 SlA2] X5} o
#4H 98 == 4% Y (medical or surgical methods) el of
SRS E FAshs AEAA28) & AVIZ oSy ol tisiA
T 5517F sof=A] edtrh29) ey 19529 m=ESy Al101x27}
Wg=e] Z1E(art) o9l W (process) 74 HE AZAo] i3]
a1, oo w} 1954d E5|4(Patent Office Board of Appeal)
o] FAPIE AMEShE o|sHPH sl E31E dlodshe 41300 Fell&
A s W] tidk S8R STE I Qlrt
18 JEHWS o) gk B RoE Izt EAGS F&stA
U o gH] Fas SAoA A7 G ke AR o] AEH R A
71593, 31) O]BW} 2L Pallin v. Singer ¥4& A7
SHEUG.52) & FAA =dto] H 5= N AEE 3 AT
5’&% T A ANRHE Tk A A T UES ok
= WHY A=, A 9 AR AASS S FAARE A
o2 ug7l &ol(unreported consent decree) 2 FZAFIT}.33)
ol A= oY T B RS HiAlE TR vl 53
(American Medical Association) 53} ool 73&3] wkojgh Aok

Of

fru
n)
Ho
12

£5)
L=

28) Ex parte Brinkerhoff, 24 Off. Gaz. Pat. Office 349 (Comm’r pat off. 1883).

29) Douglass, Lara L., “Medical Process Patents: Can We Live Without Them? Should
we?”, 3 J. INTELL. PROP. L 161 (1995), pp. 165-166.

30) Ex parte Scherer, 103 US.P.Q. (BNA) 107 (Pat. Off. Bd. App. 1954), at 109-110.

31) Lafferty, William B., “Statutory and Ethical Barriers in the Patenting of Medical and
Surgical Procedures”, 29 J. Marshall L. Rev. 891 (1996), pp. 911-920.

32) Pallin v. Singer, No. 2:93-CV-202, 1996 WL 274407 (D. Vt. Mar. 28, 1996).

33) HAA A, ko] RIANZF 24), 14158,
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34) European Patent Office, “The European Patent Convention”, EPO, <https://www.epo.
org/law-practice/legal-texts/html/epc/2020/e/mal.html>, 72 : 2022. 4. 1.
35) Atrticle 52 Patentable inventions
(4) Methods for treatment of the human or animal body by surgery or therapy and
diagnostic methods practised on the human or animal body shall not be regarded
as inventions which are susceptible of industrial application within the meaning

of paragraph 1.
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36) 5514, & A(Z= 10), 161-164T.

37) European Patent Office, “Amendments made to Article 53 EPC as part of the EPC
2000 revision”, EPO, <https://www.epo.org/law-practice/legal-texts/html/caselaw/2019/
e/clr_i_b_1_Lhtm>, 7AAY: 2022. 4. 1.

38) European Patent Office, “Guidelines for Examination in the European Patent Office”,
March 2021, EPO, <https://www.epo.org/law-practice/legal-texts/guidelines.html>, 73
Ad: 2022. 4. 1.

30) 4% WPH(reatment by surgery) & 2140 tig AAA AozA, HEHS

e 4 e a5 o] A= I APS Fusks BB @k

European Patent Office, “Surgery”, EPO, <https://www.epo.org/law-practice/legal-texts/

2 & W (therapy) o & oA E = XA A|AG o] AW e AAIA AE

A817] 213k W21 2wtk Buropean Patent Office, “Therapy”, EPO, <https:// www.

epo.org/law-practice/legal-texts/html/guidelines/e/g_ii_4_2_1_2htm>, Z424: 2022. 4. 1.

41) e R (Diagnostic methods)®] 7% & 79| ol thal] 53| REE A
sAE o, Oulole 33 TH" AA B, @F=FS 3E vlolH
o vlm, @HInE Fall Frofvigt HARE &Rl @ =<le] 93HQl Ao 471
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42) European Patent Office, “G 0001/04 (Diagnostic methods) of 16.12.2005”, EPO, <https://
www.epo.org/law-practice/case-law-appeals/recent/g040001eplLhtml>, ZA<: 2022. 4. 1.

43) Japan Law Translation, “Patent Act(Amendment of Act No. 3 of 2019)”, Japanese
Law Translation Database System, <http://www.japaneselawtranslation.go.jp/law/detail/
2id=3693&vm=04&re=01>, 742 : 2022. 4. 1.
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“EEARY AR B AR WIE, 202047 121, [ERABT R,
<https://www.cnipa.gov.cn/art/2020/12/30/art_99_155906.html>, 7344<: 2022. 3. 30.

51) Ibid.
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{Abstract)

Policy Consideration on
Patenting of Medical Procedures

EOM, Taemin’

This article intends to contribute to the examination of
recent developments, challenges and controversies concerning
patenting of medical procedures, with focus on patentability
of the diagnostic, therapeutic and surgical methods for the
treatment of humans.

The article shows that medical devices and pharmaceuticals
are recognized as patentable subject matters in Korea, while
invention on medical procedures isn't because it is being
considered as industrially non-applicable invention. This article
then recognizes WTO/TRIPs leaves up to Member States’
authority on the issue of patenting of medical procedures for
the treatment of humans or animals. The article subsequently
sketches that the majority of the countries in the world,
particularly South Korea, European Union, Japan and China
denies patenting of the medical procedures, while United States
recognizes the invention as patentable subject matters.

This article proposes that article 96(Limitations on Effects

* Korean Intellectual Property Office(KIPO)



of Patents) of the Patent Act should be revised with a view
to newly recognizing diagnostic, therapeutic and surgical
procedures for the treatment of humans as industrially applicable
invention, and to imposing limitation on effect of patent with
respect to a medical practitioner’s performance of a medical
activity, which will satisfies not only encouraging development

of the medical technologies, but also securing public health.

Key Words: Invention on Medical Procedures, Surgery Procedure,
Therapeutic Procedure, Diagnostic Procedure, Medical
Procedures, Industrial Applicability, WTO/TRIPs








